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ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 

 1.  TIME:  9:00   CASE#: MSC10-03658 
CASE NAME: SMITHYMAN CONSTRUCTION, INC. V 
HEARING ON MOTION TO/FOR VACATE INTEREST PROVISIONS OF THE 
SETTLEMENT FILED BY LISA TEMPLER 
* TENTATIVE RULING: * 
 

Defendant Lisa Templer’s motion is continued to March 18, 2021 for supplemental 

briefing. The Order to Show Cause set for March 8 is continued to March 18, 2021.  

Plaintiff filed a declaration re notice of default. If Plaintiff wants a Court order finding the 

Defendants in default under the Settlement Agreement, Plaintiff must file a regularly noticed 

motion and serve it on all Defendants.  

The Court will issue a new tentative ruling the court day before the next hearing date. 

The Court does not expect to change its tentative on issues not covered by the supplemental 

briefing. The parties need not request argument on the tentative ruling below and instead will be 

given the opportunity to address any arguments to the tentative at the March hearing. A new 

tentative ruling will be issued the court day before the hearing and the parties must follow the 

normal notification procedures for contesting a tentative ruling if they wish to argue any portion 

of the tentative ruling.   

Supplemental Briefing 

There are two clauses that Defendant argues are usurious: (1) using 12% interest on the 

principal sum to determine the amount of the settlement and (2) compounding monthly interest 

of 10% per annum on the settlement amount. The second clause is addressed below. The Court 

requires supplemental briefing on the first clause on the following questions: 

 (1) Is it procedurally appropriate for the Court to consider the method in which the 

agreed amount due was calculated?  

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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(2) Is this amount a loan or forbearance? 

(3) In addition, the Court notes that Lawrence Templer has not filed anything related to 

this motion and it does not appear that he was served with the motion. Defendant Lisa Templer 

shall file a proof of service by March 4, 2021 showing that Lawrence Templer (or is his attorney, 

if appropriate) was served with this motion, including information on the new hearing date. 

Lawrence Templer must be served at least 16 court days before the new hearing date plus any 

additional time required by Code of Civil Procedure section 1013. Lawrence Templer may (but is 

not required to) file and serve a brief addressing this motion, but it must be filed and served no 

later than March 5, 2011.  

Supplemental briefs shall be filed and served no later than March 4, 2021 and will be no 

more than 5 pages doubled spaced. The supplemental briefs should not address other issues 

discussed in the tentative ruling below. Proof of service on Lawrence Templer must be filed no 

later than March 4, 2021.  

Background 

The parties entered into a settlement agreement in 2012 where the parties agreed that 

Plaintiff provided Defendants labor and materials worth $84,356.56. (Settlement Agreement p.2 

¶ f.) The parties also agreed that at 12% interest rate should be applied to this amount from 

June 1, 2010 to September 1, 2012 for a total of $22,776.12 in interest. (Ibid.) Next the parties 

agreed that the outstanding debt was $107,132.68. (Ibid.) Defendants agreed to pay this 

amount in installment payments of at least $750 per month. (Settlement Agreement p.2 ¶1(b).) 

The parties also agreed to an interest of 10% per annum, but each month the interest would be 

added to the agreed amount due. 

Defendant Lisa Templer made monthly payments of $750 for years and later increased 

the monthly payment amount to $1,000 per month. As of January 2021, Defendant has paid 

$83,750 to Plaintiff. Because of the interest charged each month and the amount of Defendant’s 

payments, Plaintiff claims that Defendants owe approximately $107,000. (Defendants refers 

Lisa Templer and Lawrence Templer. Defendant refers to Lisa Templer.)  

Defendant brings this motion arguing that two portions of the settlement agreement 

violate the usury laws. First, Defendant argues that the 12% interest charged from June 1, 2010 

to September 1, 2012 is usurious. Second, Defendant argues that the 10% per annum interest 

charged on the amount due is usurious because it involves compound interest. Defendant asks 

the Court to vacate the interest provisions of the Settlement Agreement and to award 

Defendants  

Usury Law 

The California Constitution, article XV, section 1, states “No person, association, 

copartnership or corporation shall by charging any fee, bonus, commission, discount or other 
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compensation receive from a borrower more than the interest authorized by this section upon 

any loan or forbearance of any money, goods or things in action.” 

The California Supreme Court has explained the basic considerations when deciding if 

something is usurious: 

The essential elements of usury are: (1) The transaction must be a loan or 

forbearance; (2) the interest to be paid must exceed the statutory maximum; (3) 

the loan and interest must be absolutely repayable by the borrower; and (4) the 

lender must have a willful intent to enter into a usurious transaction. [Citations.] 

The element of intent is narrow. "[T]he intent sufficient to support the judgment [of 

usury] does not require a conscious attempt, with knowledge of the law, to evade 

it. The conscious and voluntary taking of more than the legal rate of interest 

constitutes usury and the only intent necessary on the part of the lender is to take 

the amount of interest which he receives; if that amount is more than the law allows, 

the offense is complete." [Citation.] … A transaction is rebuttably presumed not to 

be usurious. [Citations.] The borrower bears the burden of proving the essential 

elements of a usurious transaction. [Citations.] 

(Ghirardo, supra, 8 Cal.4th at 798-799.)  

A usury clause has serious consequences. “It has been held in the case of a promissory 

note which provides a usurious rate of interest that an attempt to exact a usurious rate of 

interest renders the interest provisions of the note void but does not affect the right of the payee 

to recover the principal amount of the note when due.  (Epstein v. Frank (1981) 125 Cal.App.3d 

111, 122-123.)” (Mark McDowell Corp. v. Lsm 128 (1989) 214 Cal.App.3d 1427, 1431-1432 

(overruled on other grounds in Southwest Concrete Products v. Gosh Construction Corp. (1990) 

51 Cal.3d 701).)  This rule is stated in Civil section 1916-2, which is a statute that has not been 

codified and may be found in Deering's Uncod. Initiative Measures & Stats (See, e.g. Ghirardo 

v. Antonioli (1994) 8 Cal.4th 791, 798, fn. 2) or in West’s Annotated Codes after Civil Code 

section 1916.12. (For ease of reference, the Court refers to the usury statutes as “Civil section”.)  

“In addition, if a borrower pays a lender more than is authorized by the 1918 initiative, 

the borrower is entitled to recover treble the amount paid if the action is brought within one year 

of payment. ([Civil] § 1916-3, subd. (a).)” (Wishnev v. The Northwestern Mutual Life Ins. Co. 

(2019) 8 Cal.5th 199, 207.) “[S]ection 3 of the Usury Law, [] authorizes a trial court to award 

three times the amount of interest paid to the lender for a period of one year. (Deering's Ann. 

Uncod. Measures 1919-3 (2004 ed.) p. 51.)” (Gibbo v. Berger (2004) 123 Cal.App.4th 396, 404.) 

The trial court has discretion in deciding whether to award three times the interest paid. (Ibid.)  

Here, the third and fourth elements are easily met. The parties entered into a settlement 

agreement where the Defendants agreed to pay a sum certain along with interest. The intent to 
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enter into a settlement where Plaintiff receives the stated interest is shown by the terms of the 

settlement agreement. The first and second elements require more discussion.  

Loan or Forbearance 

The usury rules apply to transactions that are either a loan or forbearance.  

“A forbearance is an agreement not to insist upon payment at the date of maturity of a 

debt, or the giving of further time to pay. [Citations.]” (Buck v. Dahlgren (1972) 23 Cal.App.3d 

779, 785.) The Settlement Agreement in this case is a forbearance as the parties agreed that 

Defendants would pay the amount owed over time, rather than insist on payment immediately.   

Plaintiff argues that this Settlement Agreement constitutes a judgment. Usury laws do not 

apply to judgments, at least not in the context at issue here. (See, Bisno v. Kahn (2014) 225 

Cal.App.4th 1087.) Interest on judgments are determined by statute, with an outside limit of no 

more than 10 percent per annum set by the California Constitution. (Cal Const, Art. XV § 1.)  

The facts here do not support Plaintiff’s argument that the Settlement Agreement is a 

judgment. No judgment has been entered in this case. Nor is it appropriate to treat this 

settlement as a judgment. Judgments have their own statutory scheme for payment, including 

specified interest amounts. When enforcing a judgment there are also some options available to 

low income defendants. For example, a plaintiff could garnish a defendant’s wages to collect on 

a judgment, but that amount can be limited to a percentage of defendant’s wages. If this matter 

had been a judgment, the Defendants may have been required to pay much less than $750 per 

month. There are of course benefits to a defendant who enters into a settlement instead of 

having a judgment issued. The relative merit of a settlement compared to a judgment is not the 

issue here, but it differences between the two options makes it clear that a Settlement 

Agreement is not the same thing as a judgment. Thus, the Court cannot just treat this 

Settlement Agreement as a judgment.  

Interest Exceeds Statutory Maximum 

Defendants make two arguments here: first, that the 12% charged on the original amount 

due under the construction contract is void and second, that the settlement agreement charges 

compound interest. At this stage, the Court will address only the second clause dealing with 

compound interest.  

 “Section 2 of the Usury Law provides in part that ‘interest shall not be compounded . . . 

unless an agreement to that effect is clearly expressed in writing and signed by the party to be 

charged therewith.’ ” (McConnell v. Merrill Lynch, Pierce, Fenner & Smith (1983) 33 Cal.3d 816, 

817-818; Civil section 1916-2.) The agreement must be clear on its face and Parol evidence 

cannot be used to explain the terms of an agreement. (Id. at 822.) Section 2 goes on to state 
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that any agreement in conflict with this section is null and voice. (Civil section 1916-2; see also, 

McConnell, supra, 33 Cal.3d at 822.)  

In Penzner v. Foster (1959) 170 Cal.App.2d 106, 108 the court held that the following 

language sufficiently stated that the interest shall be compounded: “It [the loan] bears interest at 

the rate of eight per cent per annum from April 30, 1930, payable semiannually, and further 

provides that ‘Should interest not be so paid it shall become part of the principal and thereafter 

bear like interest.’ ” (Id. at 108.)  

In Heald v. Friishansen (1959) 52 Cal.2d 834 the court approved of similar language, but 

noted that there was a difference between compounding the maximum allowed interest annually 

and monthly. The court explained that “where interest is compounded annually at the maximum 

rate after default, the sum charged as interest for any one year will not exceed the maximum 

rate upon the amount of money owed at the commencement of the year, but the sum charged 

will exceed that rate if the interest is compounded at shorter intervals.” (Id. at 840.) 

This statement in Heald can be shown by a simple example: assuming a loan of $100 at 

10% interest per annum. If the interest is compounded annually then the amount owed after one 

year is $110. If, however, the interest is compounded monthly then amount owed after one year 

is $110.47 (rounding up). The $0.47 in this example is interest charged over the maximum of 

10% per annum. Thus, it is clear that charging the maximum yearly interest rate and 

compounding that amount monthly is usurius.   

Here, the Settlement Agreement states that “Interest (at the rate of 10% per annum, 

calculated at .008333 per month) is calculated each month, and added to the Agreed Amount 

Due. The Agreed Amount Due is adjusted each month to: (1) add accumulated interested [sic] 

and (2) credit payments made the prior month.” (Settlement Agreement p.2 ¶1(b).)  

Defendant argues that this language does not clearly explain that interest will be 

compounded and Plaintiff makes no argument to the contrary. Since Plaintiff has made no 

argument here, the Court finds that the Settlement Agreement does not clearly state that the 

interest will be compounded.  

The bigger problem here, however, is that this clause seeks to charge the maximum 

allowable interest, but compounded monthly instead of yearly. Thus, the interest clause seeks to 

charge more than 10% interest per year and is usurious. Therefore, the Court finds that the 

interest provision in section ¶1(b) is null and void and Plaintiff is not entitled to collect any 

interest on the Agreed Amount Due in the Settlement Agreement. Although Lawrence Templer 

has not brought this motion, the Court’s decision that the interest clause is usurious applies 

equally to both Defendants.   

Defendants’ Request for Damages 
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Finally, the Court must decide if Defendant is entitled to an award of three times the 

amount paid in interest. Civil section 1916-3 provides for an award of treble the interest paid on 

a usurious transaction.  

“If no interest is paid on a usurious note the only penalty to be exacted is the withdrawal 

of any right to collection of any interest called for in the note.” (Young v. Hillman (1936) 11 

Cal.App.2d 739, 744; see also, Westman v. Dye (1931) 214 Cal. 28, 38-39.) “It is only when 

there has been an actual payment of usurious interest that the one receiving such interest is 

held to have violated the terms of the usury law and accordingly held liable for the penalties 

thereby imposed.” (Penziner v. West American Finance Co. (1937) 10 Cal.2d 160, 179.)  

Here, there is no evidence that Defendants have paid any interest. As of January 7, 2021, 

Defendants have paid $83,750 to Plaintiff. (Templer Reply Decl. ¶8.) The Settlement Agreement 

stated that the original amount owed was $84,356.56 and that the agreed amount owed was 

$107,132.68. Using either number, Defendants have not paid any interest on the loan and thus, 

Defendant’s claim for treble damages is not yet ripe. Therefore, Defendant’s request for treble 

damages is denied without prejudice.  

Evidence 

 

The Court rules on Plaintiff’s objections as follows: 

1. Overruled.  

2. Overruled. 

3. Overruled.  

4. Sustained.  

5. Overruled.  

6. Overruled as to the first sentence. Otherwise sustained.  

7. Sustained.  

8. Sustained.  

 

The Court rules on Defendant’s objections as follows: 

1. Overruled. The Court accepts this as a statement of Plaintiff’s position in this case.  

2. Overruled. The Court accepts this as a statement of Plaintiff’s position in this case. 

3. Overruled. The Court accepts this as a statement of Plaintiff’s position in this case, but 

not as a fact that Defendants did not dispute this position. 

4. Sustained.  

5. Sustained.  

6. Sustained.  

7. Sustained.  

8. Sustained.  

9. Sustained.  

10. Sustained.  

11. Sustained.  

12. Sustained.  
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The objections to exhibits 3, 4 and 5 are sustained.  

 

Defendant’s request for judicial notice that no judgment has been entered in this case is 

granted.  

The Court notes that Plaintiff’s opposition papers did not list the attorney’s state bar 
number. (California Rule of Court, Rule 2.111 (1).) This appears to be an oversite that should 
easily be corrected in future filings.    
 

  

 2.  TIME:  9:00   CASE#: MSC18-00594 
CASE NAME: B.M.M.  VS.  CODY BACA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-00594 
CASE NAME: B.M.M.  VS.  CODY BACA 
HEARING ON MOTION TO CONSOLIDATE CASES 
FILED BY B.M.M. 
* TENTATIVE RULING: * 
 

Plaintiff’s motion to consolidate is denied. 

Section 1048(a) of the Code of Civil Procedure provides as follows: 

(a) When actions involving a common question of law or fact are pending 

before the court, it may order a joint hearing or trial of any or all the 

matters in issue in the actions; it may order all the actions consolidated 

and it may make such orders concerning proceedings therein as many 

tend to avoid unnecessary costs or delay. 

Under this statute, a trial court has broad discretion to grant or deny consolidation: 

[I]t is possible that actions may be thoroughly "related" in the sense of having common 

questions of law or fact, and still not be "consolidated," if the trial court, in the sound 

exercise of its discretion, chooses not to do so. 

(Askew v. Askew (1994) 22 Cal.App.4th 942, 964.) 

 Having reviewed all papers filed in support of and in opposition to plaintiff’s motion in the 
case at bar, the Court finds that consolidation is not appropriate.  However, the Court 
encourages the parties in the later-filed Baca action (C19-02249) to consider stipulating to a 
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stay of that action pending the resolution of this action.  (See, Code Civ. Proc., § 128; Coscia v. 
McKenna & Cuneo (2001) 25 Cal.4th 1194, 1210-11.) 

 

  

 4.  TIME:  9:00   CASE#: MSC18-01588 
CASE NAME: SILVA VS CITY OF SAN PABLO 
HEARING ON MOTION TO/FOR QUASH IMPROPER SERVICE OF PROCESS FILED 
BY CITY OF SAN PABLO, SAN PABLO POLICE DEPARTMENT, BRETT BENNETT 
* TENTATIVE RULING: * 
 
The motion is continued, on the Court’s own motion, to February 11, 2021, 9:00 a.m. Dept. 33.  
The CMC scheduled for February 10th is continued to February 11, 2021. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-02148 
CASE NAME: AZZE VS WONG 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN THE ALTERNATIVE, 
SUMM ADJUDICATION FILED BY TONY WONG, YVONNE WONG, D.N. 
* TENTATIVE RULING: * 
 
 Defendants’ Second Motion for Summary Judgement; Alternatively, Summary 
Adjudication, or in the Alternative, Motion to Renew Defendant’s Original Motion for MSJ/MSA is 
denied. Defendants failed to establish they are entitled to summary judgment as a matter of law. 
 
 
Background 
 
 On January 15, 2010, Plaintiff Badr Sanane Azze entered into a lease for commercial 
located at property at 134 East 10th St. in Pittsburg.  Plaintiff’s lease was for five years, but 
Plaintiff did not give written notice to renew the lease.  The lease contained a right of first refusal 
provision, allowing Plaintiff the right to purchase the property if the Wongs ever sought to sell it.  
  
 On or about November 13, 2017, the Wongs and Plaintiff entered into a sales agreement 
under which Plaintiff would purchase the property for $680,000.  Plaintiff did not complete the 
purchase.  On September 3, 2018, the Wongs – through an attorney – informed Plaintiff that 
they intended to sell the property to defendants D.N. Development Group (DND) and HBD 
Capital, LLC (HBD).  Plaintiff filed this action alleging breach of contract among other causes of 
action.    
 
 On July 2, 2020, the Court heard Defendants’ first motion for summary judgment, which 
was denied.  The motion for summary adjudication was granted in part.  The Court granted 
Defendants’ motion with regards to the right of first refusal under the lease.   The Court stated: 
 

 Plaintiff alleges he had a right of first refusal, under the Lease, to 
purchase the property.  Defendant moves for summary judgment on the ground 
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the Plaintiff did not extend the lease in writing and the right of first refusal option 
was not enforceable as it did not survive when Plaintiff became a month-to-month 
tenant.  
 Plaintiff has not presented evidence sufficient to raise a triable issue of 
fact as to whether Plaintiff had a right of first refusal when Defendants 
entertained the offer Defendant by Dhanda. Defendants’ motion for summary 
adjudication of the cause of action for breach of the contract based on right of 
first refusal is granted.  The cause of action for breach of the covenant of good 
faith and fair dealing based the right of first refusal is also granted.   
 
 

Motion 
 
 Defendants Tony Wong and Yvonne Wong bring this second motion for summary 
judgment on the grounds: (1) the Real Estate Purchase Agreement for California (“Purchase 
Agreement”) was signed based on mistake of fact and/or law regarding Plaintiff’s right of first 
refusal, when the lease was no longer enforceable; (2) the Real Estate Purchase Agreement 
cannot compel specific performance based on mistake of fact and/or law regarding Plaintiff’s 
right of first refusal; and (3) the remaining causes of action must be dismissed because the 
Purchase Agreement was signed based on mistake of fact and/or law with regard to Azze’s right 
of first refusal. 
 
    Mr. Choudhary, Defendants’ counsel, filed a declaration claiming the Court’s ruling on 
the first MSJ fundamentally changed the nature of the action because the Purchase Agreement 
was only signed by Defendants based on Plaintiff’s representation that he had a right of first 
refusal. Defendants’ belief that Plaintiff has such a right was based on mistake of law or fact. 
Defendants filed this second motion for MSJ under CCP § 437c(f)(2) or to renew the original 
motion pursuant to CCP § 1008(b). 
 
    Defendants contend there is no triable issue of fact that the signing of the Purchase 
Agreement was based on mistake of fact of law and therefore the Purchase Agreement cannot 
be enforced.  Defendants argue the issue before the court now is “whether the [Purchase 
Agreement] is enforceable when it was created and signed under the error of law and/or fact 
that Plaintiff was holding a right of first refusal under the Lease.”  
 
 
Mistake of Fact 
 
  Defendants contend that at the time the Purchase Agreement was signed, both sides did 
so under the belief that the Lease had not expired giving Plaintiff the right of first refusal.  As to 
contract formation, “If the proponent of the contract had reason to know of the mistake, the 
mistaken party can avoid the contract.”(In re First Capital Life Ins. Co. (1995) 34 Cal.App.4th 
1283, 128.) As to enforcement of the contract, Civil Code section 3391 provides:  
 

Specific performance cannot be enforced against a party to a contract in any of 
the following cases:   
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4. If his assent was given under the influence of mistake, misapprehension, or 
surprise, except that where the contract provides for compensation in case of 
mistake, a mistake within the scope of such provision may be compensated for, 
and the contract specifically enforced in other respects, if proper to be so 
enforced. 
 

Civil Code § 1577 defines mistake of fact as follow: 
 

Mistake of fact is a mistake, not caused by the neglect of a legal duty on the part 
of the person making the mistake, and consisting in: 
1. An unconscious ignorance or forgetfulness of a fact past or present, material to 
the contract; or, 
2. Belief in the present existence of a thing material to the contract, which does 
not exist, or in the past existence of such a thing, which has not existed. 
 

 Defendants appear to argue that they only entered the Purchase Agreement because 
they were under the mistaken belief that Plaintiff had a right of first refusal.  The mistake of fact 
claimed under this section 1577 “must not have been caused by the neglect of a legal duty on 
the part of the claimant.” (Reid v. Landon (1958) 166 Cal.App.2d 476, 482.)   “In determining 
what conduct will amount to a neglect of duty the courts recognize there is an element of 
carelessness in nearly every case of mistake [citation] and that which does not amount to the 
neglect of a legal duty will not of itself bar rescission where the mistake does not stem from an 
original error in judgment.” (Reid v. Landon (1958) 166 Cal.App.2d 476, 482.) Here, Defendants 
claim the Wongs had misplaced their copy of the lease with Azze. (UMF No. 3.) Whether the 
landlords in failing to secure the Lease in a place readily accessible constitutes an original error 
in judgment or neglect of a legal duty is a question of fact.  Defendants have not established as 
a matter of law they did not neglect a legal duty contributing to the mistake in fact. “[T]he 
mistake of fact must be one not caused by the neglect of a legal duty on the part of the person 
making the mistake…” (Goldner v. Jaffe (1959) 171 Cal.App.2d 751, 754.)    
 
 Secondly, Defendants do submit facts asserting they actually entered into a contract 
under a mistake of fact.  Defendants submits as an undisputed material fact that Azze 
contended a First Right of Refusal to the Wongs.  (UMF No. 6.)  Defendants also claim that 
based on Azze’s representation of a right of first refusal, it communicated to Dhanda that Azze 
had priority to purchase the subject property.  (UMF No. 8.)  However, Plaintiffs submits as an 
undisputed fact, that on November 13, 2017, the Wongs signed the “Real Estate Contract for 
California” not as a contract but as a letter of intent to assist Plaintiff Azze to secure a loan to 
purchase the subject property.  (UMF No. 7.) “The court must be satisfied that but for 
the mistake the complainant would not have assumed the obligation from which he seeks to be 
relieved.”  (Reid v. Landon (1958) 166 Cal.App.2d 476, 483.) Defendants do not assert they 
entered into contract or assumed any obligation. 
 
 Finally, the mistake of fact must be material to the contract. “The general rule is that 
where an agreement is founded upon a mutual mistake of fact which is material and goes to the 
essence of the contract, relief will be granted to the one against whom it is sought to be 
enforced.” (Estate of Barton (1950) 96 Cal.App.2d 234, 239.)  “Mistake, either of law or fact, as 
grounds for rescission of contract, must affect the execution and material elements of the 
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contract and not merely some collateral matter.” (Bellwood Discount Corp. v. Empire Steel 
Bldgs. Co. (1959) 175 Cal.App.2d 432, 435.)  “The doctrine of mistake customarily involves 
such errors as the nature of the transaction, the identity of the parties, the identity of the things 
to which the contract relates, or the occurrence of collateral happenings.” (Odorizzi v. Bloomfield 
Sch. Dist. (1966) 246 Cal.App.2d 123, 130.)  Here, the mistake of fact does not involve that 
nature of the transaction itself, only the inducement, which the Court believes was collateral. 
 
 “[A] mistake will not be operative to render a contract void, although in some cases it 
may render it voidable if it merely affects some "collateral" though highly material matter, 
constituting merely a matter of inducement, but that it must affect the execution and the 
essential elements of the contract [citation] which elements are stated to be the parties, the 
subject-matter, the consideration, and the offer and acceptance.” (Hannah v. Steinman (1911) 
159 Cal. 142, 147.) Here, the existence or nonexistence of the right of first refusal did not relate 
to the intrinsic nature of the bargain. (Vickerson v. Frey (1950) 100 Cal.App.2d 621, 628.) 
 
Procedural Issues 
 
 The pleadings play a key role in a summary judgment motion. “‘The function of the 
pleadings in a motion for summary judgment is to delimit the scope of the issues …’ and to 
frame ‘the outer measure of materiality in a summary judgment proceeding.’ [Citation.]   As our 
Supreme Court has explained it: ‘The materiality of a disputed fact is measured by the pleadings 
[citations], which set the boundaries of the issues to be resolved at summary judgment.’ 
[Citations.] [Citation.]” (Hutton v. Fidelity National Title Co. (2013) 213 Cal.App.4th 486, 493, 
internal quotation marks omitted.) 
 
 Plaintiff has opposed the motion on the ground Defendants are not entitled to summary 
judgment on the theory of mistake because they did not plead this affirmative defense in their 
Answer or as an affirmative cause of action in their verified Cross-Complaint. Plaintiff contends 
these unpleaded affirmative defenses cannot be the basis for the MSJ. (See Kendall v. 
Walker (2009) 181 Cal.App.4th 584, 598.) 
 
 Defendants state in the 10th Affirmative Defense states, “Plaintiff’s claims are barred as 
being the result of undue influence and misrepresentation to responding parties.”  The 12th 
Affirmative Defense states, “Responding party lacked knowledge and intent for purposes of 
Plaintiff’s claims in their complaint.” Defendants argue these affirmative defenses both implicate 
the issue of mistake of law and fact in addition to the requests for declaratory relief as to both 
the FAC and Wong Cross-Complaint. Defendants argue that answers are governed by liberal 
rules of pleading. (See Automatic Sprinkler Corp. v. S. Cal. Edison Co. (1989) 216 Cal.App.3d 
627, 635, fn. 4.)   
 
 It is a stretch to argue the asserted defenses in Defendants’ Answer also includes 
mistake of fact. An affirmative defense is new matter that defendants are required to plead and 
prove. (Marich v. MGM/UA Telecommunications, Inc. (2003) 113 Cal.App.4th 415, 424.)  
Defendants did not plead the affirmative defense of mistake of fact. 
 
 
Defendants’ Request for Judicial Notice 
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 Defendants request the Court to take judicial notice of the following: 

1. Exhibit A—Azze’s First Amended Complaint 
2. Exhibit B—Wong’s Verified Cross-Complaint 
3. Exhibit C—Azze’s Verified Answer to Cross-Complaint 
4. Exhibit D- Order Re: Summary Judgment 

 
 The Court takes judicial notice of Exhibit D.  As to Exhibits A-C, the Court takes judicial 
notice of the existence of these documents, but not the truth of matters asserted therein. 
 
Plaintiff’s Request for Judicial Notice 

1. Exhibits 1-71 
2. Exhibit 72 
3. Exhibit 73 

The Court takes judicial notice of Exhibit 72.  As to other requests, the Court takes judicial notice 
of the existence of these documents, but not the truth of matters asserted therein. 
 
 
Defendants’ Request for Judicial Notice in Support of Reply 
 

1. Wong’s Answer to Complaint 
2. Dhanda, et al. Answer to Complaint 
3. Declaration of Azze in Opposition to Defendants’ Motion to Expunge 
4. Declaration of Azze in Opposition to Defendants’ Motion for Summary Judgment 

 
The Court takes judicial notice of these documents’ existence, but not the truth of matters 
asserted therein. 
 
Plaintiff’s Objection to Evidence 

1. Objection 1—Sustained.  Misquote the Court’s Order. 
2. Objection 2—Sustained. Legal conclusion. 
3. Objection 3—Sustained. Lack of personal knowledge. 
4. Objection 4—Sustained. Lack of personal knowledge. 
5. Objection 5—Overruled. 
6. Objection 6—Overruled. 
7. Objection 7—Overruled. 
8. Objection 8—Overruled. 
9. Objection 9—Overruled. 
10. Objection 10—Overruled. 
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 6.  TIME:  9:00   CASE#: MSC18-02543 
CASE NAME: DE LEON VS. CENTRAL EAST BAY I 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY CENTRAL EAST 
BAY IPA MEDICAL GROUP, INC., STEVEN M KAPLAN MD , KENNETH BOWERS 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary adjudication filed by the defendants against five of the 
plaintiffs, Drs. Neesha Pammi, Brian Reyes, Chinnavuth De Monteiro, José Arias, and Andrew 
Smith (the "Opposing Shareholders"). The motion for summary adjudication is (1) as to the third 
cause of action (conversion) - denied as moot; (2) as to the sixth cause of action (breach of 
contract) - granted as to defendant Central East Bay IPA Medical Group, Inc. dba Muir Medical 
Group IPA (the "IPA"), and denied as moot as to defendants Steven M. Kaplan, MD, Kenneth 
Bowers, MD, William Hoddick, MD, Julia Hohman, MD, Bimal Patel, MD, and Ute Burness (the 
"Individual Defendants"); (3) as to the seventh cause of action (breach of the implied covenant) - 
denied as to the IPA, and denied as moot as to the Individual Defendants; (4) as to the tenth 
cause of action (UCL) - denied; (5) as to the eleventh cause of action (unjust enrichment) - 
denied; and (6) as to the twelfth cause of action (declaratory relief) - denied as moot. 

Background 

Plaintiffs are physicians who were shareholders in the IPA. Defendant Ute Burness was the 
Chief Executive Officer of the IPA, and the other five individual defendants are physicians and 
were members of the Board of Directors of the IPA (individually and collectively, the "Individual 
Defendants" unless otherwise noted). Plaintiffs' Amended Complaint alleges twelve causes of 
action against Defendants, six of which are the subject of Defendants' motion for summary 
adjudication.  

Among other things, Plaintiffs' allege Defendants' acts and omissions resulted in the termination 
of a Professional Services Agreement between the IPA and John Muir Health Network and 
related John Muir entities ("John Muir" for convenience) effective December 31, 2017, the 
Board's development of a dissolution plan for the IPA in November 2017, and the Board 
negotiating a new contract for primary care physicians with Hill Physicians Medical Group IPA, 
Inc. ("Hill") that could terminate after six months. Plaintiffs allege Defendants improperly 
compelled the repurchase of shares of primary care physicians who did not sign exclusive 
physician practice agreements with Hill effective January 1, 2018. (Am. Compl. ¶¶ 24, 26, 29, 
31, 32, 35, 39, 41, 43, 44.)  

The motion for summary adjudication is directed to Drs. Pammi, Arias, Reyes, and De Monteiro, 
four shareholders whose common stock purchase agreements required them to be "exclusive 
participating Primary Care Physicians" with the IPA in order for them to own their respective 
shares (the "Exclusive Opposing Shareholders"). Dr. Smith, the other Opposing Shareholder 
who was a specialist and not required to be exclusive, had his share repurchased based on a 
provision in his common stock shareholder agreement that allowed the IPA to repurchase his 
share if the IPA dissolved. The motion refers to the Opposing Shareholders as "restricted" 
shareholders, Defendants state, because most of them had "practices restricted to the IPA." 
(Def. Reply p. 6, ll. 2-3.) 

Initial Hearing and Supplemental Pleadings 
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On January 7, 2021, the Court conducted an initial hearing on the motion for summary 
adjudication and adopted its tentative ruling which, among other things, invited supplemental 
briefing on certain potentially dispositive legal issues four causes of action subject to the motion 
not addressed in the motion papers. The Court continued the hearing to this date. 

On January 14, 2021, Plaintiffs filed a request for voluntary dismissal of the third cause of action 
(conversion) and the twelfth cause of action (declaratory relief) in their entirety, as well as the 
sixth (breach of contract) and seventh (breach of implied covenant) causes of action as to the 
Individual Defendants only. More than 14 days prior to the continued hearing, Plaintiffs also filed 
supplemental declarations by the Exclusive Opposing Shareholders and one by their counsel.  

Legal Standards for Ruling on Motion for Summary Adjudication 

In Duffey v. Tender Heart Home Care Agency, LLC (2019) 31 Cal.App.5th 232, the Court of 
Appeal recently explained that motions for summary adjudication under Code of Civil Procedure 
§ 437c(f)(1 "are 'procedurally identical' to summary judgment motions. [Citation.] A summary 
judgment motion 'shall be granted if all the papers submitted show that there is no triable issue 
as to any material fact and that the moving party is entitled to a judgment as a matter of law.' 
[Citation.] To be entitled to judgment as a matter of law, the moving party must show by 
admissible evidence that the 'action has no merit or that there is no defense' thereto. [Citation.]" 
(Id. at 240-241 [quoting Serri v. Santa Clara University (2014) 226 Cal.App.4th 830, 859–860].)  

A defendant has met its burden "if that party has shown that one or more elements of the cause 
of action, even if not separately pleaded, cannot be established, or that there is a complete 
defense to that cause of action." (CCP § 437c(p)(2).) Once the defendant has met this initial 
burden, the burden shifts to the plaintiff to produce admissible evidence showing that a triable 
issue exists. (Advent, Inc. v. National Union Fire Ins. Co. of Pittsburgh, PA (2016) 6 Cal.App.5th 
443, 453; CCP § 437c(p)(2).)  

The Court may not weigh the evidence but must view it "in the light most favorable to the 
opposing party and draw all reasonable inferences in favor of that party. [Citations omitted.]" 
(Weiss v. People ex rel. Dept. of Transportation (2020) 9 Cal.5th 840, 864.) "'[S]ummary 
judgment cannot be granted when the facts are susceptible to more than one reasonable 
inference . . . .'" (Husman v. Toyota Motor Credit Corp. (2017) 12 Cal.App.5th 1168, 1180.) 

Analysis 

The facts set forth in support of the motion in Defendants' Second Amended Statement of 
Undisputed Material Facts ("2ADUMF") focus almost exclusively on the common stock 
shareholder agreements ("Stock Agreements") executed by the Opposing Shareholders 
pursuant to which each became the owner of one share in the IPA. Plaintiffs do not dispute most 
of the facts in their Response to the 2ADUMF ("PR" for convenience). Plaintiffs also filed an 
Amended Separate Statement of Undisputed Material Facts setting forth additional facts they 
contend raise triable issues of fact ("PAF ") to which Defendants have filed a response. 

Sixth Cause of Action – Breach of Contract 

"A cause of action for damages for breach of contract is comprised of the following elements: (1) 
the contract, (2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, 
and (4) the resulting damages to plaintiff." (Rutherford Holdings, LLC v. Plaza Del Rey (2014) 
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223 Cal.App.4th 221, 228, quoting Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 
222 Cal.App.3d 1371, 1388.) Defendants contend that there was no breach of the Stock 
Agreements, because by their terms the IPA was entitled to repurchase the Opposing 
Shareholders' shares when certain triggering events occurred, and the parties do not dispute 
those events happened. As to the Exclusive Opposing Shareholders, the triggering event was 
their no longer being exclusive providers to the IPA, and as to Dr. Smith, the triggering event 
was the dissolution of the IPA.   

A. Undisputed Facts as to the Terms and Triggering Events for Repurchase of 
Shares under the Stock Agreements 
 

Most of the facts related to the Stock Agreements are substantively undisputed. (PR Nos. 1-4, 
6-8, 20-23, 25-37; Nos. 9-10, 16-19 (disputed only as to the term "Restricted Shareholders"), 
Nos. 11-15, 24, 38 (disputed as inadmissible based on integration clause).) The Exclusive 
Opposing Shareholders' Stock Agreements state that if they are No Longer Independent, as 
defined in their Stock Agreements, or no longer fully meet the Shareholder Requirements 
incorporated into their Stock Agreements, the IPA "may, in its discretion" repurchase their 
respective shares. (PR Nos.19, 20.) The Shareholder Requirements state they "should be an 
exclusive participating Primary Care Physician." (PR No. 20.) The Stock Agreements of the 
Exclusive Opposing Shareholders also provide that if the IPA dissolves, their respective shares 
will be "cancelled immediately without further action by IPA or Shareholder," that they would be 
paid their repurchase price for their shares, and "Shareholder shall have no further rights with 
respect thereto." (PR Nos. 22, 25.)  

The Stock Agreement signed by Dr. Smith, a non-exclusive specialist, provides that (a) if the 
IPA elects to resolve, the IPA "may, in its discretion, elect to cancel the Share immediately 
without further action by either IPA or Shareholder," and he would be paid the repurchase price 
in the Stock Agreement; and (b) if he no longer met his Shareholder Requirements or in the 
event of dissolution of the IPA, his share would be "immediately . . . cancelled." (PR Nos. 21, 23, 
26.) Upon cancellation of his share, he agreed he would have "no voting or any other rights," 
other than the right to be paid the repurchase price for his share. (PR No. 26.) 

There is also no dispute that the Exclusive Opposing Shareholders were no longer exclusive 
participating PCPs with the IPA as of January 1, 2018 because they each signed agreements 
with other organizations to provide their medical services. (PR Nos. 28, 29, 30, 32, 34.) The 
Opposing Shareholders do not dispute the IPA gave each of them notice of the IPA's 
repurchase of their shares under the respective Stock Agreements and tendered payment of the 
repurchase price. (PR Nos. 27, 31, 33, 35-37.) 

Plaintiffs' supplemental evidence includes three of the Exclusive Opposing Shareholders' written 
provider agreements with the IPA, which the Exclusive Opposing Shareholders all state is the 
"Participating Primary Care Agreement" referred to in their Stock Agreements (for convenience, 
the "provider agreements"). (See Stock Agreements Recital B and Shareholder Requirements ¶ 
1; Supp. Pammi Supp. Decl. ¶ 3; Supp. Reyes Decl. ¶ 3; Supp. Arias Decl. ¶ 3; Supp. De 
Monteiro Decl. ¶ 3.) As Defendants point out in their Supplemental Reply, the Stock Agreements 
of the Exclusive Opposing Shareholders state "Shareholder . . . as a condition precedent to his 
or her purchase of the Share, has previously entered into or it currently entering into  . . . a 
Participating Primary Care Agreement . . . with the IPA which sets forth the terms and conditions 
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of Shareholder's provision of medical services pursuant to and in support of IPA's agreements 
with third party payers," and not that the IPA's agreements would only and forever be with John 
Muir. (See Stock Agreements, Recital B (Cisz Decl. Exhs. 4 (Pammi), 8 (Reyes), 11 (Arias) and 
15 (De Monteiro).) Dr. Smith's Stock Agreement also contains similar language for a 
"Participating Specialist Agreement." (Cisz Decl. Exh. 19.)  

Further, though no agreement for Dr. Pammi is included in the supplemental, the declarations 
and documents for the other three exclusive PCPs show the provider agreements for exclusive 
services to the IPA and John Muir were annual agreements, executed at the end of December 
2016 to be effective in 2017, and terminated by their terms at the end of the 2017 calendar year. 
(Supp. Reyes Decl. ¶ 5 and Exh. 1 ¶ 5; Supp. Arias Decl. ¶ 5 and Exh. 2 ¶ 5; Supp. De Monteiro 
Decl. ¶ 5 and Exh. 2 ¶ 5.) The specific provider agreements for exclusive services to John Muir 
attached to these supplemental declarations by their terms were not in effect when these 
shareholders purchased their shares. 

B. Plaintiffs Do Not Identify Any Express Contract Term of the Stock Agreements 
that Was Breached 
 

The only contracts alleged in Plaintiffs' breach of contract claim that are the Stock Agreements. 
(Am. Compl. ¶ 116.) The opposition papers do not point to any express provision of the Stock 
Agreements that was breached by the IPA. The Exclusive Opposing Shareholders concede 
none of them remained exclusive providers to the IPA as of January 2018 when they were 
notified their stock would be repurchased. (PR Nos. 28-30, 32, 34.)  

The Opposing Shareholders' argument that the IPA "really" dissolved at the end of December 
2017 rather than when it filed the certificate with the Secretary of State in July 2018 does not 
support a breach of the express terms of the Stock Agreements either. As they admit, the Stock 
Agreements of the Exclusive Opposing Shareholders provide for the automatic cancellation of 
their shares and repurchase upon dissolution. (PR No. 22.) Dr. Smith's Stock Agreement gives 
the IPA discretion to repurchase his share upon dissolution. (PR No. 23.) 

Further, the Opposing Shareholders agreed that if the IPA exercised its repurchase rights 
because one of the triggering events occurred, their only right would be to receive the 
repurchase price for their share. (PR Nos. 22, 23, 25, 26.)  

C. The Agreements Do Not Violate the Corporations Code 
 

The Opposing Shareholders contend that the repurchase terms of their Stock Agreements 
create a separate series of common stock that requires approval for issuance in the Articles of 
Incorporation or by Board Resolution, citing Corporations Code §§ 183 (defining series of 
shares of a class), 202(g) (articles must authorize classes or series), and 401(a) (board 
resolution required for series if not provided in articles). They provide copies of the share 
certificates which they contend were required and fail to set forth the restrictions on their 
ownership rights. (Corp. Code §§ 417, 418; PR No. 9.) Plaintiffs cite no case authority which has 
construed similar stock repurchase provisions in this manner, or held that an individual 
shareholder's agreement with the corporation that his or her purchase and ownership of the 
shares is conditioned on meeting certain requirements or is contractually limited in duration 
constitutes a "restriction" on the share purchased within the meaning of these statutes. 
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Defendants respond that the Stock Agreements are contractual repurchase agreements 
between the individual shareholders and the IPA and do not create a separate series of stock. 
(See Reply p. 6, ll. 10-18, citing Yeng Sue Chow v. Levi Strauss & Co. (1975) 49 Cal.App.3d 
315, 323, 324 ["We are unable to attach any legal importance to the circumstance that the first 
refusal options are entered into between the corporation and its employees as prospective 
shareholders and are binding upon them, but not on the rest of the shareholders. It is 
elementary that within the bounds of the law the corporation is free to contract with whomever it 
intends to, and the validity of the contract does not depend on the status, or the number, of the 
contracting parties."].) (See also Stephenson v. Drever (1997) 16 Cal.4th 1167, 1173 ["a buy-
sell agreement remains a contract, and is therefore subject to the rules governing the validity, 
interpretation, and enforcement of contracts laid down by statute and case law."].)  

Other Corporations Code provisions and authorities support individual shareholder's ability to 
contract with the corporation regarding the terms and conditions of their share ownership. (Corp. 
Code § 402(d) ["Nothing in this section shall prevent a corporation from . . . entering into an 
agreement for, the redemption or purchase of its shares to the extent permitted by Chapter 5 . . . 
."]; Stephenson v. Drever, supra, 16 Cal.4th at 1174 ["plaintiff remains a shareholder of record of 
the corporation with all the rights appurtenant to that status, 'unless there is something in the 
contract specifying or implying a different intention. . . .' [Citation omitted.] As the Court of 
Appeal correctly observed, "the parties have the power to agree that a shareholder loses his 
status as a shareholder upon some even other than the actual transfer of shares to another," 
quoting Gilfallan v. Gilfallan (1914) 168 Cal. 23, 31, among other authorities, and noting at 1175, 
fn. 5, that the parties in Stephenson could have agreed by contract that the shareholder's rights 
would terminate when his employment terminated].) (See also 2 Ballentine and Sterling, 
California Corporations Laws § 143[1][a] and [b] ["[a] Originally a conflict of opinion existed 
throughout the United States on the validity of a contract by a corporation, entered into at the 
time a subscriber agreed to purchase its shares, to repurchase its shares from the subscriber, or 
to refund the purchase price of its shares to the subscriber. The great weight of authority held 
such contracts valid and binding on the corporation. [b] Under the General Corporation Law a 
corporation may enter into a contract to repurchase its own shares."].) (See also Corp. Code § 
204(a) ["Nothing contained in this subdivision shall affect the enforceability, as between the 
parties thereto, of any lawful agreement not otherwise contrary to public policy."].)  

Even under Plaintiffs' theory regarding the series of shares, Plaintiffs have not shown that the 
rights inherent in the shares themselves held by the Opposing Shareholders and those held by 
other shareholders are different.  

That one or more of the exclusive PCPs may have been allowed to retain shares after January 
1, 2018 without remaining exclusive is not inconsistent with the Stock Agreements of the 
Exclusive Opposing Shareholders, which give the IPA discretion whether to repurchase the 
shares if the shareholder no longer meets the Shareholder Requirements. That Dr. Anderson 
was a PCP who was not required by contract to be "exclusive" to the IPA is not evidence of 
differences in the attributes of the common stock but is evidence of his individual agreement 
with the IPA setting forth the terms and conditions of his affiliation with the IPA and the 
shareholder requirements to which he agreed, no different from the specialists like Dr. Smith 
who were not required to be exclusive. The Court notes it also does not have before it in 
evidence copies of shareholder agreements, other than those of the Opposing Shareholders.  
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D. The Stock Agreements Are Consistent with the IPA's Governing Documents 
 

Plaintiffs direct the Court to the Amended and Restated Articles of Incorporation for the IPA 
("Articles") (Clow Decl. Exh. C) which they argue have no provision for distinct "series" of 
common stock. Article V provides that to be a shareholder, the person must "maintain in full 
force and effect, an agreement with this corporation providing for such person's provision of 
professional medical services on behalf of, or as arranged by, the corporation." (Clow Exh. C 
[Articles Art. V(A)(1) and (2)].) If the shareholder fails to meet these requirements, the 
corporation shall repurchase the shares "at the price and upon the terms and conditions 
specified   . . . in a shareholder agreement entered into between the corporation and the 
shareholder." (Clow Exh. C [Articles Art. V(B).)  

The share certificates mirror these provisions and state that the shares can only be held by a 
physician who meets the Professional Qualifications and Shareholder Qualifications set forth in 
the Articles. (P. Resp. No. 9 and Exh. A to Decls. of Opposing Shareholders.) The share 
certificates also state the shares can only be transferred in accordance with the shareholder 
agreement, and that a person who ceases to meet the professional qualifications and 
shareholder qualifications will be sold as provided in the shareholder agreement. (Id.)  

Dr. Smith's share was repurchased because of the IPA's decision to dissolve, an event which 
his Stock Agreement contemplates could result in the repurchase of his share in the IPA's 
discretion. (PR No. 23.) Plaintiffs contend this repurchase provision was not reflected in his 
stock certificate, but his stock certificate and the Articles expressly refer to the shareholder 
agreement for the terms of repurchase. (See PR No. 9 and Smith Decl. Exh. A.) The other Stock 
Agreements also contain provisions for repurchase upon dissolution as discussed above. (PR 
Nos. 22, 23.)  

E. Other Grounds to Find Triable Issue of Fact Asserted by Plaintiffs 
 

The Stock Agreements do not address any obligations the IPA may have to make distributions 
of retained earnings to shareholders, and Plaintiffs do not point to any provision of those 
agreements that was breached by the failure to distribute the retained earnings to the Opposing 
Shareholders before their shares were repurchased. The failure to make distributions that the 
Opposing Shareholders contend should have been made to them may support a breach of other 
duties or obligations, but they have not presented any evidence or law that would make the 
failure to make distributions a breach of the express terms of the Stock Agreements.  

The Opposing Shareholders cite the Court's tentative ruling on the demurrer to the original 
complaint. The Court stated the contract terms of the Stock Agreements do not circumscribe all 
legal duties between the Plaintiffs and Defendants, as there are also duties imposed by law, 
including fiduciary duties of directors and the corporation to its shareholders. The tentative ruling 
did not state that those other duties arising at law become contractual obligations incorporated 
into the Stock Agreements. Defendants' alleged breach of those other legal duties, including 
failure to make disclosures, failure to provide timely or accurate information, or the inconsistent 
or arbitrary exercise of the IPA's repurchase of shares or enforcement of exclusivity 
requirements, may give rise to tort claims such as breach of fiduciary duty, concealment, or 
negligence, but not to a claim for breach of the Defendants' express contractual obligations 
under the Stock Agreements.  
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Seventh Cause of Action – Breach of the Implied Covenant of Good Faith and Fair 
Dealing  

"[I]n California every contract contains an implied covenant of good faith and fair dealing that 
'neither party will do anything which will injure the right of the other to receive the benefits of the 
agreement.' [Citations, internal omitted.]" (Wolf v. Walt Disney Pictures & Television (2008) 162 
Cal.App.4th 1107, 1120 [quoting Kransco v. American Empire Surplus Lines Ins. Co. (2000) 23 
Cal.4th 390, 400].) The covenant "finds particular application in situations where one party is 
invested with a discretionary power affecting the rights of another. Such power must be 
exercised in good faith. [Citations omitted.]" (Carma Developers (Cal.), Inc. v. Marathon Dev. 
Cal., Inc. (1992) 2 Cal.4th 342, 372.) However, "the scope of conduct prohibited by the covenant 
of good faith is circumscribed by the purposes and express terms of the contract. [Citations 
omitted.]" (Id. at 373.)  

In Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317 ("Guz"), the Court explained the limits of 
the Court's power to imply terms into a contract through the implied covenant of good faith and 
fair dealing, rejecting the position that "the implied covenant can impose substantive terms and 
conditions beyond those to which the contract parties actually agreed." (Id. at 349.)  The Court 
through the implied covenant of good faith and fair dealing "cannot impose substantive duties or 
limits on the contracting parties beyond those incorporated in the specific terms of their 
agreement." (Id. at 349-350.) In Guz, the Court held that there was no violation of the implied 
covenant in an at-will employment arrangement by the employer's arbitrary dismissal of the 
employee. (Id. at 350 ["Precisely because employment at will allows the employer freedom to 
terminate the relationship as it chooses, the employer does not frustrate the employee's 
contractual rights merely by doing so."].) 

Applying these principles and Guz, the Court in King v. U.S. Bank National Association (2020) 
53 Cal.App.5th 675 ("King") upheld a jury verdict against the bank for breach of the implied 
covenant in an at-will employment agreement. However, the employee in King argued that the 
employer had arbitrarily exercised the employer's termination rights in order to avoid paying the 
employee the bonus he would have been entitled to. (King, supra, 53 Cal.App.5th at 707.) As 
the Court explained in upholding the jury's determination that the bank was liable for breach of 
the employee's at will employment agreement: 

We find the following explanation in Guz more pertinent: "[T]he 
[implied] covenant prevents a party from acting in bad faith to 
frustrate the contract's actual benefits. Thus, for example, the 
covenant might be violated if termination of an at-will employee 
was a mere pretext to cheat the worker out of another contract 
benefit to which the employee was clearly entitled, such as 
compensation already earned." (Guz v. Bechtel National, Inc., 
supra, 24 Cal.4th at p. 353, fn. 18.) The jury here found King had 
earned a bonus pursuant to the 2012 Plan as of the date of his 
termination. U.S. Bank does not challenge that finding. As we 
explained ante, the jury's finding that U.S. Bank's desire to deprive 
King of the bonus was a substantial motivating reason for 
terminating him is supported by substantial evidence.  
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(Id. [emphasis added; italics in original].) 

The evidence before the Court raises a triable issue of fact on the Opposing Shareholders' claim 
for breach of the implied covenant of good faith and fair dealing based on the IPA exercising its 
discretion to repurchase the Opposing Shareholders' stock in bad faith in order to, among other 
things, deny the Opposing Shareholders the "actual benefits" as shareholders under the Stock 
Agreements, including their right to obtain distributions of the substantial excess retained 
earnings to which these Opposing Shareholders contributed and a portion of which should have 
been distributed to them under the ordinary practices of the IPA. (PAF Nos. 4, 5, 16.) Their 
position is not unlike the employee in King who would have received a bonus had he not been 
terminated by the bank to frustrate his right to obtain that benefit, raising a question of fact that 
must be resolved by a trier of fact. (Hicks v. E.T. Legg & Associates (2001) 89 Cal.App.4th 496, 
509 ["The issue of whether the implied covenant of good faith and fair dealing has been 
breached is ordinarily 'a question of fact unless only one inference [can] be drawn from the 
evidence.' [Citation omitted.]"].)  

Ninth Cause of Action - UCL 

A claim for unfair business practices under Business and Professions Code § 17200 ("UCL") 
may be asserted by its terms for practices that are "unfair," "unlawful," or "fraudulent." The 
statute is written in the disjunctive so that allegations meeting any one of the three prongs are 
sufficient. (Prakashpalan v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1133.) 
(See also Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1143 ("Korea 
Supply") ["The UCL embraces 'anything that can properly be called a business practice and that 
at the same time is forbidden by law.'  [Citations and internal quotations omitted.]".)  

Defendants' argue the Opposing Shareholders cannot assert a UCL claim because they are 
asserting a derivative claim which is not allowed under the UCL or because they are not 
"consumers or competitors." The arguments are not supported by authority. The Court 
previously rejected the former argument in ruling on Defendants' demurrer. As to the latter, the 
passing reference in Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310 (Kwikset) to 
"consumers and competitors" was only that. The UCL statutes contain no such language or 
limitation. (See Bus. & Prof. Code § 17201 [defining "person" as "natural persons, corporations, 
firms, partnerships, joint stock companies, associations and other organizations of persons"]; 
17203 [authorizing court to make "orders or judgments . . . to restore to any person in interest 
any money or property . . . acquired by means of such unfair competition."].)  

Defendants also argue the Opposing Shareholders cannot demonstrate injury. (See Kwikset, 
supra, 51 Cal.4th at 322 [plaintiff must show "injury in fact" such as economic injury caused by 
the unfair business practice].) The restitutionary disgorgement available under the UCL "may 
include monies that were not necessarily in the plaintiff's possession: 'We have stated that ‘[t]he 
concept of restoration or restitution, as used in the UCL, is not limited only to the return of 
money or property that was once in the possession of that person.' [Citation.] Instead, restitution 
is broad enough to allow a plaintiff to recover money or property in which he or she has a vested 
interest." (Korea Supply, supra, 29 Cal.4th at 1149 [internal quotation marks omitted, citing 
Cortez v. Purolator Air Filtration Products Co. (2000) 23 Cal.4th 163, 178].) 

Defendants do not address the Opposing Shareholders' claims that by breaches of fiduciary 
duty, among other wrongs, they were deprived of their interest in the IPA's retained earnings to 
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which they contributed, and that should have been distributed to them by the IPA during the 
term of their services for the IPA and prior to repurchase of their shares. (See generally Am. 
Compl. ¶¶ 15-22, 134; PAF Nos. 3, 4, 16.) In addition, the Amended Complaint alleges that 
Defendants depleted $8 million from the capital reserve accounts of the IPA without full 
disclosure or an accounting since 2017 (¶ 19) and that the Defendants used funds from the 
capital reserve to pay themselves and improperly obtain personal or other financial benefits (¶ 
21). These allegations and other allegations of potentially "unfair" or "unlawful" business 
practices are incorporated into the UCL claim, and set forth a claim for restitution of funds in 
which the Opposing Shareholders had an interest during their tenure with the IPA. Defendants 
have not addressed or negated these claims in their motion. (Am. Compl. ¶ 134.)  

Eleventh Cause of Action – Unjust Enrichment 

"The elements for a claim of unjust enrichment are ‘receipt of a benefit and unjust retention of 
the benefit at the expense of another.’ [Citation omitted.] ‘The theory of unjust enrichment 
requires one who acquires a benefit which may not justly be retained, to return either the thing 
or its equivalent to the aggrieved party so as not to be unjustly enriched.’ [Citations omitted.]” 
(Prakashpalan v. Engstrom, Lipscomb & Lack, supra, 223 Cal.App.4th at 1132.)  

Defendants contend that Plaintiffs cannot pursue their unjust enrichment claim because they 
have alleged the existence of an express contract, namely, the Stock Agreements, citing 
California Medical Association v. Aetna U.S. Healthcare of California (2001) 94 Cal.App.4th 151, 
171 and Klein v. Chevron U.S.A., Inc. (2012) 202 Cal.App.4th 1342, 1390. Those cases are 
distinguishable. The Opposing Shareholders' claim for unjust enrichment is not based 
exclusively on a claim the Defendants obtained ill-gotten gains under an unenforceable contract.  

Rather, the Opposing Shareholders allege Defendants obtained ill-gotten gains not only from 
the wrongful repossession of their shares under the Stock Agreements but through all the acts 
and omissions alleged that precede this cause of action. (Am. Compl. ¶¶ 142, 143.) The 
Opposing Shareholders have submitted evidence that a portion of the revenues they generated 
through their services were retained by the IPA in capital reserve accounts that were wrongfully 
held instead of distributed in part to the Opposing Shareholders prior to the repurchase of their 
shares. (P. Addl. Facts Nos. 4, 5, 16.) The retention of capital reserves and improper 
withholding of distributions of excess reserves is a subject not addressed in the Stock 
Agreements. 

In addition, Plaintiffs allege Defendants depleted $8 million from the capital reserve accounts 
without full disclosure or an accounting since 2017 and misused other IPA funds over a period 
of years to the detriment of Plaintiffs and for the personal benefit of the Defendants or their 
relatives. (Am. Compl. ¶¶ 20-22.) These allegations raise grounds upon which the unjust 
enrichment claim is based that are not founded on the Stock Agreements, that pertain to time 
periods prior to the repurchase of the Opposing Parties' shares, and that Defendants' motion 
does not address or negate.  

Summary adjudication must fully dispose of a cause of action. (CCP § 437c(f)(1); Nazir v. 
United Airlines, Inc. (2009) 178 Cal.App.4th 243, 251.) Defendants' motion does not fully 
dispose of the unjust enrichment cause of action.  

Evidentiary Objections 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   02/04/21 

 
 

- 22 - 

Plaintiff's Evidentiary Objections 

Plaintiffs' evidentiary objections filed with their initial opposition were not in proper form. As the 
Court pointed out in its January 7, 2021 tentative ruling, Plaintiffs objected to the text of 
Defendants' Undisputed Material Facts rather than the specific evidence offered by Defendants 
in support of their motion as required by California Rule of Court 3.1354. The Court gave 
Plaintiffs an opportunity to file amended evidentiary objections.  

Plaintiffs' amended evidentiary objections filed January 14, 2021 also do not comply with the 
Court Rules, as they do not quote any of the evidence to which they are objecting, quoting 
instead apparently a statement from Defendants' 2ADUMF. Plaintiffs' Amended Objection No. 1 
objects collectively to and cites, but does not quote, testimony from four separate depositions, 
and two paragraphs of a declaration by Ute Burness.  

Even if the Court considered Plaintiffs' evidentiary objections, all of their objections are based on 
the parol evidence rule and relevance. They contend the Stock Agreements have an integration 
clause, and Defendants' cited evidence is inadmissible because it addresses subjects covered 
by the Stock Agreements. The Court interprets Plaintiffs' position as that the Stock Agreements 
are partially integrated, since Plaintiffs' supplemental declarations offer evidence outside the 
Stock Agreements (the Exclusive Opposing Shareholders' provider agreements which they say 
are referred to in the Stock Agreements). Defendants do not dispute that the Stock Agreements 
have an integration clause but contend the evidence they offer is consistent with the written 
agreements and is therefore admissible. (Def. Reply, p. 5, ll. 10-15.)  

The presence of an integration clause (see paragraph 17 of each of the five Stock Agreements, 
Cisz Decl. Exhs. 4, 8, 11, 15, and 19 making the contract the "entire agreement  . . . with respect 
to the subject matter") supports application of the parol evidence, making evidence on the 
subject matter covered by the agreements inadmissible unless the agreement is ambiguous or 
susceptible of more than one interpretation. (See Lonely Maiden Productions, LLC v. 
GoldenTree Asset Management, L.P. (2011) 201 Cal.App.4th 368, 376; Arechiga v. Dolores 
Press, Inc. (2011) 192 Cal.App.4th 567, 575-576.) Following the process set forth in FPI 
Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367 cited by Plaintiffs, the Court does 
not find the Stock Agreements are ambiguous, and parol evidence is not necessary to interpret 
the terms to the extent the evidence relates to the subject matter covered by the Stock 
Agreements.  

However, that does not make the evidence offered by Defendants irrelevant or inadmissible for 
purposes other than interpretation of the agreements, including, among other things, as 
admissions of a party opponent, evidence of contemporaneous statements explaining conduct, 
and evidence of state of mind. (Evid. Code §§ 1220, 1241, 1250, 1251.) Therefore, as to the 
evidence subject to Plaintiffs' Evidentiary Objections Nos. 1-7, the Court admits and considers 
the evidence not as parol evidence to interpret the Stock Agreements but as admissible and 
relevant for other purposes within the scope of the issues raised in the case under, among other 
provisions, Evid. Code §§ 1220, 1241, 1250, 1251.  

Defendants' Objections to Plaintiffs' Evidence 

A. Objections to Anderson Declaration 
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No. 1 – all grounds overruled (a) relevance - that Defendants' motion does not seek summary 
adjudication against Anderson does not make his testimony irrelevant (Evid. Code § 210 making 
evidence relevant if it has any tendency in reason to prove or disprove any disputed fact that is 
of consequence to the determination of the action); (b) foundation – goes to weight of the 
evidence not admissibility; (c) parol evidence –does not address contract interpretation but 
rather communications made by the IPA to the declarant after declarant joined the IPA. 

No. 2 – all grounds overruled (see No. 1 (a) and (c)). Anderson states in paragraph 10 of his 
declaration that his Stock Agreement did not have an exclusivity provision. The relevance of 
Anderson's testimony is not dependent solely on his Stock Agreement being identical to the 
Opposing Shareholders' agreements. 

Nos. 3-5 – overruled. 

No. 6 – overruled as admission of a party opponent. (Evid. Code §§ 1220-1222.) 

No. 7 – overruled. 

No. 8 – overruled, to the extent the evidence is considered only a statement of the declarant's 
opinion as to why the IPA repurchased his shares. 

No. 9 – overruled (see No. 1 above). 

 Objections to Arias Declaration 

No. 10 – overruled. 

No. 11 – overruled as admission of a party opponent. (Evid. Code §§ 1220-1222.) 

No. 12 – overruled. 

 Objections to De Leon Declaration 

No. 13 – see No. 1 above. 

No. 14-17 – overruled. 

No. 18 – both grounds overruled.  

Nos. 19, 20 – overruled. 

No. 21 - both grounds overruled.  

No. 22 - overruled, to the extent the evidence is considered only a statement of the declarant's 
opinion as to why the IPA repurchased his shares of act and omissions by IPA. 

No. 23 – overruled. 

No. 24 – overruled.  

Objections to De Monteiro Declaration 

Nos. 25, 26 – overruled. 
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Nos. 27, 29 – overruled as admission of a party opponent. (Evid. Code §§ 1220-1222.) 

No. 28 – overruled. 

 Objections to Pammi Declaration 

No. 30 – overruled. 

 Objections to Reyes Declaration 

Nos. 31 – overruled. 

No. 32 - overruled as admission of a party opponent. (Evid. Code §§ 1220-1222.) 

Nos. 33, 34 – overruled. 

No. 35 – overruled. 

 Objections to Clow Declaration  

No. 36 – overruled; admissible under state of mind exception to the hearsay rule but not for truth 
of the fact believed (Evid. Code § 1250), and authenticity provided by production by Defendants 
in discovery. (Greenspan v. LADT LLC (2010) 191 Cal.App.4th 486, 523 [exhibits offered in law 
and motion matter properly authenticated by attorney declarant attesting from personal 
knowledge how the party obtained the documents].) 

Nos. 37, 38 – overruled; admissions of a party opponent, and authenticity, see No. 36 above. 

No. 39 – overruled; relevant to Plaintiffs' claims, and authenticity, see No. 36. 

No. 40 – overruled, admissible under state of mind exception to the hearsay rule but not for truth 
of the fact believed (Evid. Code § 1252(a)), relevant to Plaintiffs' claims, and authenticity, see 
No. 36 above. 

No. 41 – overruled; see No. 40. 

No. 42 – overruled; admissible as admission of a party opponent and under state of mind 
exception to the hearsay rule but not for truth of the fact believed (Evid. Code § 1252(a)), 
foundation sufficient, and authenticity, see No. 36 above. 

No. 43 – overruled; admissible as admission of a party opponent (Evid. Code § 1220; 
Greenspan v. LADT LLC, supra, 191 Cal.App.4th at 523-524 [any oral or written statements by 
defendant are admissible as to that party under the hearsay exception for party admissions, 
including documents prepared by that party such as an accounting summary in that case].)  
Authenticity, see No. 36 above. Foundation objection as stated is essentially a relevance 
objection, which is overruled as evidence relevant to the motion is not limited to primary care 
physicians with an exclusivity provision in their Stock Agreements. 

 Objections to Craigie Declaration 

No. 44 – overruled; admissible as an admission of a party opponent (Evid. Code § 1220). 

No. 45 – overruled. 
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No. 46 – overruled; goes to weight/probative value, and admission of a party opponent (Evid. 
Code § 1220.) 

No. 47 – overruled, but not admitted for parol evidence to vary or contradict the terms of the 
Stock Agreements of the Exclusive Shareholders, particularly because, as Defendants point out, 
Dr. Severance's agreement, which may have different terms, is not before the Court. Foundation 
objection goes to weight/probative value. 

No. 48 – overruled; admission of a party opponent. (Evid. Code § 1220.) 

Nos. 49, 50, 51, 52, 53, 54, 55, 57 – overruled. 

No. 56 – sustained. 

No. 58 – relevance – overruled; hearsay – sustained. 

 Objections to All Supplemental Declarations 

As to the substantive Evidentiary Objections Nos. 2-4, the Court overrules the objections. The 
Court does not admit the statements as legal opinion but accepts the statements only as the 
statements of percipient witnesses as to the requirement when they entered into their respective 
Stock Agreements that they have a provider agreement with the IPA. As to Evidentiary 
Objection No. 1, overruled, interpreting the statement as only what the requirement was to 
become a shareholder when the declarants became shareholders, as set forth above. 
 

  

 7.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY US BANK N.A. 
* TENTATIVE RULING: * 
 
Please see Line 8. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY WELLS FARGO BANK N.A. 
* TENTATIVE RULING: * 
 
 
 The hearings on the pending demurrers and motion to strike are continued to March 11, 
2021, at 9:00 a.m., in Department 33.  The Court requests additional briefing, as discussed 
below.  Plaintiff shall file and serve a single supplemental opposition memorandum on or before 
February 18, 2021.  Defendants may file and serve supplemental reply memoranda on or before 
March 2, 2021, but are not required to do so. 
 

On October 22, 2020, the Court sustained defendants’ demurrers to the First 
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Amended Complaint, with leave to amend.  The opening two paragraphs of the Court’s ruling 
read as follows: 

 
The demurrers by defendant Fay and defendant Wells Fargo are sustained 
as to the entire First Amended Complaint, with one last opportunity to amend.  
Plaintiff shall file any further amended complaint on or before November 6, 2020. 

 
Plaintiff’s opposition memorandum cites no legal authority and makes only 
the most perfunctory of legal arguments.  For this reason, the Court regards 
defendants’ demurrers as being functionally unopposed. 
 

 Despite this warning, plaintiff’s memoranda filed in opposition to the pending demurrers 
and motion to strike display the same defects identified in the Court’s previous ruling.  Plaintiff 
cites only a single Court of Appeal decision, the Lona decision, which relates to the 
comparatively marginal issue of tender. 
 
 Plaintiff’s supplemental opposition memorandum shall not exceed five pages.  
The memorandum shall have eight internal headings, one for each cause of action set forth in 
plaintiff’s Second Amended Complaint.  Under each heading, plaintiff shall cite the most 
persuasive legal authorities plaintiff’s counsel can locate in support of plaintiff’s argument that 
the demurrers to the corresponding cause of action should be overruled. 
 

  

 9.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY US BANK N.A. 
* TENTATIVE RULING: * 
 
Please see Line 8. 
 

  

10.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The further case management conference is continued to March 11, 2021, at 9:00 a.m., 
in Department 33 
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11.  TIME:  9:00   CASE#: MSC20-00798 
CASE NAME: DAVEN VS. WING ENTERPRISES 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DAVEN FILED BY 
WING ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
 Continued to 2/11/21 @ 9am Dept. 33 

  

12.  TIME:  9:00   CASE#: MSC20-00798 
CASE NAME: DAVEN VS. WING ENTERPRISES 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGE CLAIM IN 1ST 
AMND CMPLT FILED BY WING ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
  
 Continued to 2/11/21 @ 9am Dept. 33 

  

13.  TIME:  9:00   CASE#: MSN20-1704 
CASE NAME: GERSHMAN PROPERTIES, LLC VS QU 
HEARING ON MOTION TO/FOR STRIKE ANSWER FILED BY GERSHMAN 
PROPERTIES, LLC 
* TENTATIVE RULING: * 
 
 Vacated. Amended answer filed January 21, 2021.  

  

14.  TIME: 11:59   CASE#: MSC20-01338 
CASE NAME: EMAL SEKANDARI VS SUDI ARPA 
SPECIAL SET HEARING ON: REVIEW OF DEFAULT HEARING DOCUMENTS SET 
BY DEPT 33 
* TENTATIVE RULING: * 
 
Appear. 

 


